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GEORGE C. WALLACE, GOVERNOR OF THE STATE
OF ALABAHA, CT AL, APPELLANTS

83-812 n
1SHMAEL JAFFREE rr AL

DOUGLAS T. SMITH, rr AL., APPELLANTS
83-929 n

ISHttAEL JAFFREE rr AL

ON A??LA1£ FBOK TEE UKTTXD STATES OOU1T OF AFPEAUS
FOE THI tlX\XKTB dRCUTT

JUBDCX STTVEKS deliver^ the opiuioD of the Court.
At *c exH> tUft of this UtigmtSon, the constitutionality of

three Alab^zra rurute* n j questioned: (1) 116-1-20, en-
tcted is 1978, which tuthorired a one-minute period of iDence
fc iS pubbc ichooU "for jDe^utJou*;1 (2) § 16-1-20.1, en-
Kted b 1961, which tuthorixed a period of iflence "for medi-
tation or voluntary prayer";1 and (8) 11&-1-20.2, enacted in

• Altbtnu Code | lt-1-SD (Sopp 1964) r»di M fb3cv»
"Al tkc conmocrmeDt «f U* tar* <i*M ttd> di) to U* fin: tLn^i) the

gTMka fc al public acfcoob. tb« l e»c i^ fa, dbjL^ of the rwxt fe vhicfc
d W ^ J

tobnitt fc durmbcti. tK*! U eb*crr»d fcs- »>*drtAti<m, tad durit* *Z>Y
period tfrbc* tluX! be fc^inf hwd and ftc Mtiritiea ct^if«d fan*

«vc î NAdoMd a&y (Uin that | l t - l - » fa
Sre Brief for

Cod<
•At Ike eommetKTment »f tbt ftm C£AW of e»c>. d«> fo t f

fubLc »cKoob the U^cher ir dfc*.ft of the room it whid tac>. C2AM U b«ld
toft) ftnrxKxnw tk»t ft period »f &tnct Dot U tacr^e ow KXIAJU in
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1982, which authorized teacher* to lead "willing student*" in
• prescribed prayer to "Almighty God . . . the Creator and
Supreme Judge of the world.**

At the preliininary-injunction stage of this case, the Dis-
trict Court distinguished 116-1-20 from the other two stat-
utes. It then held that there was "nothing wrong" with
f 16-1-20.* but that 116-1-20.1 and 16-1-20.2 were both
invalid because the sole purpose of both was "ar. effort on the
part of the State of Alabama to encourage a rtligiout activ-
ity."* After the trial on the merit*, the District Court did
i>ot change K* interpretation of the* two statute*, but held
that they were constitutional because, in h* opinion, Ala-
btma has the power to establish a stale religion if fit chooses
to do so.0

The Court of Appeal* agreed wit>. the Dinriet Court'a ini-
tijJ interpretation of the purpoat of both II 16-1-20.1 and
16-1-20.2, and held them both unconstitutional' We have

bt ob»er»od for Bte&Ut>o& or volunUr) prtjntr, *&d duriof u > fucfc
period fee other tc&ritici ihjtS U *&£%£*& k *

•Ahimoa Code | l t - ) - t 0 2 (Supp 1SK
Tnc betxxlon^, »rj teacher or profeMor fee AD; pui>W

itfaitiot. wfalut tKe PUtf of AUUrru, f^aafraenf thai tbt Lord Corf b
•t th« bepnnin| of attj W e m o a or acj ck«i. KU) F^mj. fc*) lead
jTodcrfji h> prtjtT, «r fetj k*d tht wfDuof iCudesti b U* Wkrwim
UGod

'•hxnj^tj Cod, Yoc «Sobe «rt oar Cod We tefcacrvtolft You •§ the
lar tfirf SuprtxM Jodfr of the vrarid I U J Yoar Jurte*. Your truth,
Your poet ftbcxx&d lha daj tfi tix W m of oar oum>b/gx^ k> the

of oar gv»cuii«gnt, fee th« tBACtftj of our kcoes tad fe the ebtj»-
of oar K^oob k tb« t*a* of oar Lord Afiva.*

Tbi oourt iUled tfcsl It did Mt End n j poCrsti»! in&fiahj k | l t - 1 - 1 0
"t b • »U&xL< vtbc^ prcftcribttt MĈ jxtf mart tUx i child tt ocbool

ihmT b n ti* rifbt U> c v d i u u k a£Voc» tad lh*n b boObsz4 VTOK* wiik •
Sttk BM^KA^OC end q w t M w ' Jiffrm t /omn, S44 f. Bapp 7T7, 7 S
(BDAJ* ISO).

o/Sdbof
1)04. l i f t (SD Ak. 1S63).

F. td 16», lOS-UX ( O i l 1S83)
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already affirmed the Court of Appeals* holding with respect
to 116-1-20.2 • Moreover, appellees have not questioned
the holding that 116-1-20 i* valid.* Thus, the narrom ques-
tion for decision is whether 116-1-20.1, which authorues a
period of sOeace for "meditation or voluntary prayer," b ft
lav respecting the establishment of religion within the Dean-
Ing of the First Amendment."

I
Appellee bhmael JaSree Is a resident of MobOe County,

Alabama. On Hay 28,1982, he filed a complaint on behalf of
three of his minor children; two of them w e n aecond-grade
atudenta and the third wm* then In kindergarten, The com-
plaint named members of the IdobQe County School Board,
various achool officials, and the minor plaintiff*' three teach-
ers a* defend&ota.1' The complaint alleged that the appellees
brought the action "seeking principally ft declarator) judg-
ment and an injunction restraining the Defendant* and each
of them frozL maintaining or allowing the maintenance of reg
ttlai religiout prayer services or other forms of religious ob~
aervances in the VobDe County Public School* b violation of
the FVrt Amendment t i made applicable to atates by the
Fourteenth Amendment to the United States Constitu-
tion.** The complaint further ftlleged that two of the ehD-
dren had been vubjeded to various acts of reBgioui mdoctri-
tvation "from the beginning of the achool yt&! b September,
1981% • that the defendant teachers had "on a daily basis" led
their ela&ses in aaying certain prayer* Is ftni&on,* that the

* Jiffrm. 466 D a (1»«)
*8e« 1. 1, fwpm
•Tb* F>ubE»Lr«zrt CICSM tf the FV*t Aszkendtscm. «f eourM, ha*

b*e& belt? BppbdbV it tfee Sui*» Svrr»cm * Bocnf
U. a S, Vy-H (IHT)

'id., m i
•id., mr
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minor ehDdren were exposed to ostracism from their peer
group class members if they did not participate,* aj>d that
lshmael Jaffree had repeatedly but unsuccessfully requested
that the devotional services be flopped. The origin*} com-
plaint made DO reference to any Alabama statute.

On Jane 4, 1982, appellees filed an amended complaint
seeking elaas certification,* and on June BO, 1982, they fiJed
* second amended complaint naming the Governor of Ala-
bama and various State officials as additional defendant*. In
that amendment the appellees challenged the constitution-
ality of three Alabama statutes: 1116-1-20, 16-1-20 1, and

On August 2,1982, the District Court beld an evidentiary
bearing on appellees* motion for a preliminary injunction.
At that bearing, Slate Senator Donald G Holmes testified
that be was the "prime sponsor" of the bfl] that was enacted
In 1981 as 116-1-20.1.* Be explained that the bffl was an
•effort to return voluntary prayer to cur pebh'e schools . . . It
Is s beginning and a step In the right direction.* • Apart
trviL the purpose to return voluntary prayer to public school,
Senator Bolmes unequivocally testified that be had *bo other
purpose In mind.** A week after the bearing, the District
Court entered a preliminary Injunction." Tbt court beld
that appellees were likely to prevaO on the toerits beeauae
the enactment of II 16-1-20.1 and 16-1-20.2 &d not reflect a
clearly secular purpose.*

•id.« S-t
•id., m 17.
9id, m tl. BM m. t, i , tad I, *wp*a.

•id.. * SO.
•J&rm «. /«»*• . S44 F. Supp TT7 (SO Afc. UKT).
*&•• Lrmcm v. Evrtrma*. 408 \). S. SDC, t U - S l 3 (1971)

to tLc Wai bem before m. the Dittarfel Ceort

tf 8 u u «T Akbun* mootrary to Ux pr»oij>tiat rf th« •ublkKrt* m
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In November 2982, the District Court held • four-dav triaJ
on the meriu. The evidence related primarDy to the
1981-1&82 academic year—the year after the enactment of
116-1-20.) *nd prior to the enactment of 116-1-20.2. The
District Court found that during that academic year each of
the minor plaintiff*' teachers had led classes ic prayer activi-
ties, even afur being informed of appellees' objection! to
these actmtiea."

In ftt lengthy conclusion* of law, the District Court re-
viewed • Dumber of opinions of this Court interpreting the

ODJ lDdin<: Kant vfekl m») ocrur lo drfeaduD*.* L ( i n -
@uh • / ac kyunrtjoc- Cr&ctutf at fe^uoetiot wit tutrtl} f*»«»!*i;r the
plitu* quc txirtuj^ prior Ic tix trû rtZDent of thf r-»!iT-«»

p p I : pW.
| i It proridt for • pr»yer th*: BUJ br fives in public ftchoob Seoator
BotcbM W*tiW th&: fca» purpo»r k •poz^otrii^ | )€-)- |C.) w to rrturn
vohmu^ |rmjcf to Ibr pubbe »cbooU Be buukd«d to provide chQdrtn
tbe opportuiutj o/»hjkriii| it their tpirinuJ bertltfr of AUbua« aadoflhit
•ountry. 5W AUb%m» Sen*u Jouro*.' f2) (1961) T V FVt>> Clrruh IA»
txpUin«5 ihjj'y-ijTr li • primar? rtbfi&ui Mt3rit> b tUelf . . .' Jtnrvn
B v. TWm, 053 F. Id W>. V0\ (Ub Cv 1961) Tbt t u u «L*) bcK employ

l ir> lu pubbe ichook Xl^vicm ScAoo/ ZKitnct .̂
^ . t T 4 U S 2DG. 124] (1163, SUM* tbe»t HUtvtc* dc bot rtVct •
Mrukr purpQM,K> enrnvVr»Sot «f tbe rwnAinin^ tvo-piJti of the
tcr ii fcfff •nryt ii y

Tbc ea»rtznrDt of Scroll BvS I [I J6-1-J0.1] aa? 11S-1«» 1 fc an effort
•c tb# part «T the S u u o/ AJ^baau to ^iKoanfr • i«lificx» *rCrrjt>.
K»«E tbouf!b tbc*< flatute* s n pcrmiucTf fe IDHL, fc b brvenbdea* f tau
tfiTohcnwot rwprrtiai at tr:ah>uhmgnt of rdifioe. f ^ U v. Vilotc, JB70
U. & ttl. 430) (1962). Tbm. fcixtffaf prMvdcst vbicb Uua Court fa B«5«T
• duTj to fbZkm tnrtim;»> tbc •ubrujjtUJ LkrUhood pUintafb viE prrraD oc
tbt BKrit** §44 F. 8 7X7S2

Di*trirt Court vroU
M car1> m StpLenbtx )€, liBl. Ird be? du» at E. R

W k i h
fa p < Cod fa food.'

Ut » tbaok kirc fcr our fcod,
oar W*di vt at art fcd.

J»« o§ Lori} our ia3> brad.
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Establishment Clause of the First Amendment, tnd then em-
barked on a fresh examination of the question whether the
r&nt Amendment imposts any Wrier to the establishment
of an official religion by the Slate of Alabama. After review-
ing at length whit h perceived to be newly discovered his-
torical evidence, the District Court concluded that "the
establishment elause of the first amendment to the United
States Constitution doe* Dot prohibit the state from estab-
lishing a religion."to Is a separate opinion, the District
Court dismissed appellees* challenge to the three Alabama
statutes because of a faDure to state any claim for which relief
eould be granted. Tbt court's dismfoia? of this challenge was

*Tb« fvduSoc of lhi> p}.n*t crotir.utl ot a daTj bar> throughout the
acboa'

adASl f\zk Akusder bat hi htr cUw ft! Crmî eswJ

fcr our food*
, drfrrAtnt P\x>« Akxuide b*<3 hex diM rtdtr Ut*

fc kucnrr u UK Lor^ • rVijrtr.
X>zr Falbcr, wiicl art fee feet*ca, to&ovttf be Tby feuusc Tfe)

Tfc; vQ) be dow or aan^'M h b it bcft̂ atL C^t u* Uui 6a>
pa? dfcDj Brwkf «af turfr? m oar deMj M wt fcrfH« our drblcrt And

o» bo< krru: ieapCAbot be. dcli^e ai truer rrt for thir* b 0« kinfrSoa.
tbt p c r r aad tb« gior> tortver. Az&e&.*

of tbeu phru*» coctiBurd oc » diD> buui thrcK^>out tbc

"Mi GTMZ tdahud tb*: abe ft^peuUy Wrnd* b e CUM tc B C ^ J tbt

t&Sg&TXig'l %ai dfcfyfbod.v* pnJat Tfc j Bazae.Ofe Lord*

Mx- O-MS. bad kzkorrWtfr tba: pUxntiff did bd v u t kb ebUd ucpo*«d to
tbt aboTfr-toesticcttd ftocf * Jcfr+t t. Board qfScXool Cvmmuricmsrt tf
Mobil* Cvtmtf. 164 F. Sopp.. I

•H, 11U£
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•1*0 based on it* conclusion that the Establishment Clause
did not tar the Stales from establishing • religion.*

The Court of Appeal* consolidated the two cases; Dot tur-
prisingly, fit reversed. The Court of Appeals noted that this

ff «. Umu, (54 r Supp. 1130. 1132 (SD Ala. 1165;. Tbe Dia-
Court'* opinion n s anrkouiced or January H . M® OB Ftbruvy

II. 1163, J v r n c t POVTLL, fe lui apaeit) ai Cimih Junior for the Elcv-
pt)> Circuit, oterod » 0U} v b d . fe •£•<-. prt*exl*cJ the Dulrict Court
aVoft &f*o?viBf the prtlimina/} &i<uiMtio& that h*/9 bett ecierrd it Atifust
1982 ^ u m c i Pô TLJL »crur»t«)\ 9um&*riie4 the prior procwsfLnft

tu*?>»fi. quiu brk£}. li u IDOOVY B«fi&nii^ fe the flkT of 1K1.
fe the mi»or tpplisanti* oehoob eoadi>Or<f pr»tcn fe their rrful&r

, fodvdmf group n-duboru of the Lonf» Tnyo At the time. ML
m» r-^iuu prvride^ for • o&e-Bu&ju period of fQeaoe tor B*di labor.

«r voloBtAr> pr»>er' oi the oomi&eaoes»Bt of e*d> d i / i C2A»«S fe the pub-
k tlejx*z>ur> tchooU Ala. Code l l ^ - l - t D l (Supp 1962) Is 1962.

tz»r>d • lUtuU p«rmirdn| public tehoo? tc*chcn Ic leod their
d*a»ej fe pr»>cr. 1»S Ala A r j 736

*AppKcaJE>U, obJKtinj tc pr»>t7 is the public ocbooli, fttel pah to cz^ioir
the fcfitiviSieft The} Uur tAexkdcd their oocDp!aifit to chaHez^? the oppl»-

fUie r-atuto After t fceArfof the Pinriet Coon frmnlod • prt-
fa^unrtioB JWJ** * J*™**. $44 F. Supp 177 (1962) It rooog•

aix*e?th*t h m bound b) the oVdcionf ofthii Court, ^ - . H Til. tad that
those deoaioni b * v VbLfatod tc «5«u the tsxfarceoest'of the

, ttf, »l 713
"Is lU *u!»eHruefi'. oVoaioc oc the Baeriu, fccirever. the Diftrkt Court

a difftrrJDt ooochiaiot. Ji&ru t Boonf cfScXoci Cpmmun^vrv
Co*V>, 164 f »upp 1104 (196S) It tpde roecymsad thai the

»! ferje, firtc fe pubfr achoo* e!aa»e* and lad by te*d*r», wcrt
«f the Er.-aMuhmeot CWoae of the FVr Ar^-^'^rff M thai

Oauae bad beet csozatrued b> Out Court I V District Court Mtenhe*
ICM rvM \hat the U&fod Su^» Suprtxx* Court h u trrad* ld,ml\Zb
It thercfort danniued the eoenplaiat o&d dU*oVad the h^nactioB.

*Tbc7t ear. be b'ttle doubt thii the Dunriet Court v»t ovroet fe ftndinf
thai oondueti&f prayert M pan of a acboo? progrsai b •neccwtftutioaaJ
•ndtr tiua Court's oVdaiona It. f ^ ! i t. V»tol«, 170 U. R CJ (196?j. the
Court held that the Ert*bfcfthmem CUu»e of the TV* Ax»ad2&enl,
applicable tc the Stiles by the Fouru^Atl: Amendment, prohlbhj a
Crorr oaotharixii^ prtycr fe the pobbc tcbook Tbr fb&rrii^ Term, fe

v. C»ri#C, oVdded v i a Abx^Um School IHstrid t. S d U ^ , t74



494

fc-112 ft »-t2S-OPlN10N

I WALLACE i iATThlt

Court had considered and had rejected the historic*! argu-
ment* that the District Court found persuasive, and that the
District Court bad misapplied the doctrine of ttcrt dtcitu*
The Court of Appeals then held that the teachers' religious
activities violated the Establishment Cltuse of the First
Amendment* With respect to 116-1-20.1 and 116-1-20.2,
the Court of Appeals stated that "both statutes advance and
encourage religious activities."* The Court of Appeals then
quoted with approval the District Court's fb&ng that 116-
1-20.1, and 116-1-20.2, were efforts "*to encourage a reli-
gious activity. Even though these statutes are permissive in

U. E IDG (1963). the Court expliriOv fen&d^otf • tefcoo! torieft rait
lor the m&&| of ti* lcr&* Tnjr: i» pan of i tcboo?* opentaf

. detail* U* bet tlutf panka^boc fe tboM txtmMs m

tad BBtT tiui Court rtroar;5c» Ih* fatf-oof 6tdMx>r», tbty
tc »Dtrtf thi* caM 1ft tt> Tiew.tht Ihrrie1. Coon f

I) S 11)4,1*14-1816 (1963).
• T V Court «f AftMali wroU

fUrt 6>on» dortrir* »ztd lu cierptkmt tf& &ot ifp^j vWrt t W r o
•our. i» eompe5f<; u »pp>> Ux prtcedect of • kificr court 5«r ID Aa&.
Jar U Co*U 11B3 (1K5).

ooaru fc«5 circuit eourtJ v t bouw* U »dEbcrv to UM COO
< oVdiknu of the Supmr* Court B»<k> «. Dorii, (4M V. S.
(1962) . . . . Joruoe ^eikrtquir ttnp^arTg^ tb*

i
tbc t»der»! jodku! fjneii. • pr̂ c*4ccrt of th» Court oar bt fb&owod by
UM fcvvr fjdcrft? OPUTU fto fc^tln bev fcaf jid«J UM jod£« «̂  tfcoo*
tcaruoujUctiMlUbt-' ^oru,l4&4 II. ft. « 175) S« Ai«o, fWrvbrn
Motor U**,t*c iJcrxto+K Jto«4.£Jtf.,t«60U. ft IS3, tS5] Q963) (U«
Buprtm* Court, k t per eama dVorinr*. roeeat^ tuiod TCoedkat to my,
mij \ij* Court msj mrrul* oc* of lu pi w»V»itiQ.* /^fnw «. WoJ2oc«,
TO F. ftd, « 1Q2.

•M . Oi 1ES&-1SM. Tba Court bo< oesM ft pKrciae far ft wrh o/
ocrtkrmri ti»! yrtMsUd tbt qocftkx vWthcr tfct
y U»chcn' rrii|tfui p r v ^ octMtiaft. Boortf tfScXocl Com-
towvmn tfMobiU Cov»^. AloAcma t. /oj^rw. « e U. ft. (1164).

•7O6r.td.tf IKS
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form, h fe nevertheless state involvement respecting an
establishment of religion.'"" Tbus, the Court of Appeals
concluded that both statute* were ••pecificaDy the type
which the Supreme Court addressed in tnglt [v. VxtoU, 370
U. 6. 421 (1962)).**

A suggestion for rehearing en bane was denied over the
dissent of four judges who expressed the opinion that the full
court ahouJd reconsider the panel decision insofar AS it held
116-1-20.1 unconstitutional.* When this Court noted prob-
able jurisdiction, h Emit̂ d argument to the question that
those four judges thought worthy of reconsideration. The
judgment of the Court of Appeal* with respect to the other
issues presented by the appeals was a&rroed. Wallace v.
Joffru, 466 U. S. (19S4).

II
Our unanimous affirmance of the Court of Appeals* judg-

After ftotu* thai the ferafcdity of I 16-1-feO f t v fc
*lhe exijteac* of e fwemmesl toaipaut pnytr* and tfct! the prvpo-

of UM Wpj^iw: tAoftfd ths: \hsi »e<tioD *ft&oui)tj lo the tr^b^
fcthn*B! ti t i U U rclifiob,* the court »dde4Uu* f w ^ ^ cc IJ6-1-8D 1

"The 0ty«etiTc «T the KxrfiU'̂ ot, m p%yt3 fUtuu CAk Code
ID.l) n > tbc the ftdrm&orxBtDt «f rthfiob. Tku* feet m
the dtftrin eoari »l the W*ria| Car jpr«lnmnar> r«2icf vhcrv ll n i «ftab»
luhe^ thai the fcunt «f the iUTute m U rrtun> p n ^ v to the pubbc
tcboob / « m « , 144 F. Sopp at H i . The cnsUaee «T thu brt «a<J thr

if prayer ttrnouiS fetoNo the I U U fe nlipouf »rtjritie»
* McXlfotk. MS F. 0upp m i (MI) TUHL I S C J . Tbi» deaoD-

• ke i tf MroUr kfU!At>t purpo*e «e the part «f the Akbaa*
AddrckeMd)?. the ilatutr h*j the prin̂ AJ7 tflert «f idrux i i f

Wt do fee* fa&pty tha! KtnpJf Bwdr-tSoe or tfez^e ti b*rr»d trotn
the pobtk tdbooU, v t hold tha! the fUle emaao< ptrtkiptl* fe the
BMrot of r*h£kxv wt>>ibe« throuft *c) fai»e, feehaAi^ te*d>cr-
UtiotL It b DCK the »rt>>itj lu«!f thai eoactrrauj.il lithe ptzrpote of the
fertility that v t thai! auutiiuu. 7^us. the exiftczwe of theae ekmeots
F%qutrt thd v t afco bold aortioe 1€-1>K) 1 te rioUtioo of the ««tabtuhaM9A

* Woifeof. TU r td §14 (CAJ) IKS) fj*rr
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n>ent concerning 116-1-20.2 makes H unnecessary' to com-
ment at length on the District Court's remarkable conclusion
that the Federal Constitution imposes no obstacle to Ala-
bama*! establishment of a state religion. Before analyzing
the predae ia*ue that it presented to us, h Si nevertheless ap-
propriate to recall how firmly embedded in our constitutional
jurisprudence it the proposition that the several States have
BO greater power to restrain the individual freedoms pro-
tected by the First Amendment than does the Congress of
the United States.

Aa is plain from its text, the First Amendment was
adopted to curtaD the power of Congress to interim with the
kdividusTa freedom to believe, to worship, and to express
himself is accordance with the dictates of his own con-
science.* VotD the Fourteenth Amendment was added to
the Constitution, the First Amendment's restraints on the
exercise of federal power simply did Dot apply to the States."
But when the Constitution was amended to prohibit any
State from depriving any person of liberty without due proc-
ess of law, that Amendment imposed the same substantive
limitation! OD the States* power to legislate that the First
Amendment had always imposed OD the Congress' power.
This Court has confkrmed and endorsed this elementary prop-

of law time and time again.*

•7W IVr. AjBcadmest prorider

the
«f U* prcaA, «r tht rigixl «T the J*opV pc»oc*b2j U utcxnbk, «&d U>

yrthioc Ibr Gortnuntfil fcr a rvdreM of gnrrxacm *
•S* r§rmol\ %. HmripQlit} No I ^U* CO> tfXr* OKiou, S Bom.

•• f.. WooUy t. a/oywtf. OC U 6. T06. T14 (ir77) (rif^t to
SMloa-MS&cst «f UD afieoa't* iUU BOCU>>, TmrmitWUo «. Cfc»nyo,

SV7 U & 1. 4 (IMS) (rifbt U fr^ t|«rdi). ^ocnf ^ r<U«i^m «.
BO^MCU. S19 U a f£4. «r:-«S8 (IKS) (rigki U rcfUM U j»rtidj*U to •
•ervsaonj that «ffeadi «nc'a «OD*oeaet), Cr*£**U %. Cc***ctkrttl, S10
U. &. IK. SOS (IHO) (jrifttt to '



497

-ttt i K-Kfr-OPISION

WALLACE % JATThtt II

Writing for a unanimous Court in Contutll v. Connecticut,
810 U. S. 296, 803 (1940), Justice Robert* explained:

*. . . We bold that U>e tutute, as construed and ap-
plied to Ike appellant*, deprives them of their liberty
without due process of bw in contra vention of the Four-
teenth Amendment The fandameDtal concept of lib-
erty embodied in that Amendment embrace* the liber-
ties fuaranteed by the First Amendment. The First
Amendment declares that Congress ahaS make DO law
respecting ar, establishment of religion or prohibiting the
free exercise thereof. The Fourteenth Amendment has
rendered the legislatures of the s tales as incompetent as
Congress to enact vueh bwi. The constitutional inhi-
bition of legislation on the subject of religion has a double
aspect. On the one hand, it forestalls compulsion by law
of the acceptance of any creed or the practice of any form
of worship. Freedom of consdeDce and freedom to ad-
here to tuch religious orgmnization or form of worship as
the individual may choose cannot be restricted by law.
On the other hand, tt safeguards the free exercise of the
chosen form of religion*

ContvxU, of course, I* tot one case b> which the Court has
identified the individual'! freedom of eonadeace a* the cen-
tral liberty that unifies the various clauses to the First

CIO. 107 U. 8 4K. l i t O«S) (epiniac •# Sux*. 3.) (rif^t tc aMexnbW
pesattbly), Star r Mfxmu+Xc m rtl OUo%. 183 V. 8 $BHt TD̂  (1131)
(rifiil to pokLii at v&popo!Ar fer«^«pcr), Wkih*} % Cdifvrma. 174
V. 8 IS7, ail (Brmadcst. 2., tuutmtinf) (riflit to adme*!* the ou»r «f

k Giticv «. K#v Tori, I S I S UZ, f72 (IKS) (Bolmca. 4..
(rifbt to czpertai sc onpojpalAr «pa&oe>, <tf AHvCo« ScAoof

^ U. S tO6, tU . a 7 (l«5). v i m tl* Coart tf»
, IS Ofcdc 8 L &

grtal boZk rf burnaj!) aStin t&tf kaznas feterwtt b left bj toy
to IbArkKaJ •racrprw «ad bdiiiduaJ artkcL Echfiot b

M «T the** lolercru, ^ f •otndc the trw tod kgitimau
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Amendment.* Enlarging on this theme, THE CHIEF JUS-
TICE recently wrote.

"We begin with the proposition that the right of free-
dom of thought protected by the First Amendment
agsi&st Hate action Includes both the right to speak
freely and the right to refrain from speaking at aft. See
Board of Education v. BarrxtU, 819 U. 8. €24, 633-634
0943); id.% at 645 (Murphy, J., concurring). A system
which aecures the right to proselytiu religious, political,
and ideologic*! causes must also guarantee the concomi-
tant right to decline to foster tudb concepts. The right
to speak and the right to refrain from speaking are com-
plementary component* of the broader concept of Indi-
Yidual freedom of mind.* Id % at 637.

• • • • •
The Court in Bomrtt*, tvpra, was faced with a state

statute which required public achool student* to partici-
pate In daOy public ceremonies by honoring the fiag both
with words and traditional salute gestures. In overrul-
ing Jt6 prior decision In MinrrnHU tHitnet *. Gobitu,
110 V S. &B6 (1^40), the Court held that 'a ceremony so
touching matters of opinion and political attitude may
(not] be imposed upon the individual by omdal authority

•For txunp\t. fe /Vi*c* t. lf<u*odht*ttj, 121 V. & UC. 164 (1944),
tbr Coon vrau:

I f by Uut poshioc tpp^Uat M*k» lor frr*dact tf ewwHenw » bro*dcr
K f o r frwdacB«ftL*«&d,ll UAjht docbu^ U*! fcnj of the

g Kbotkca fa»urv£ bj the FVr Article cat bt frttt Vift«r p2»or thau
tb* eti>«rv AS b»r« preferred paetioc It cw back tc^exac Sdbwvtrr r

U. & 147. CciC««!i «• Ccm*«&rvz. 1)0 U. 6 tK. A£ srv by
thert logrlbcr. Differences Mxrt art. b Utca fc«5 b the i&odes

r tbectxerdx. sVrt U*rj b»r« anfry fe ti» dartcr't prime
thrj bft^t unity St their buom&t tooroa «r^ ft

6 M akc Wkfmar ^ ViMnd. «£4 V. & t6S, tSS (1*81) UUin< that r«b-
form* «f ^««ei aad i»r>ntt>oc pro-
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under power* committed to any politic*) organisation
under our Constitution/ $19 U. 8., at 636. Compel-
ling the afLrmative art of a flag salut* involved § more
ierious infringement upon personal liberties than the
passive act of carrying the »Ule motto on a bcense plate,
but the difference is essentially one of degree. Here, as
in Barytftu, we are faced with a state measure which
forces as individual, as part of his dally life—indeed con-
stantly whDe bis autoroobOe it in public riew—to be an
instrument for fostering public adherence to an ideologi-
cal point of view be finds unacceptable. Iz> doing DO, the
Bute grades the sphere of isteDect and spirit which h
it the purpose of the Pint Amendment to our Constitu-
tion to reserve from aS official control' Id, at 642."
Wooley ?. Mayncrd, 430 U. S. 706, 714-715 (1977).

Just at the right to speak and the right to refrain
speaking art complimentary components of a broader concept
of individual freedom of mind, so also the individual^ free-
dom to choose bis own creed is the counterpart of his right to
refrain from accepting the creed established by the majority.
At ODe time H was thought that thi* right merely proscribed
the preference of one ChristuLC a*cl over another, but would
not require equal respect for-the conscience of the infidel, the
atheist, or the adherent of a i>on-Christian faith such at Mo-

or Judaism.* But when the underlying prized-

•TVIM Jatept Star) wrote
•! ti* that ti the adoptk»B «f \b* eewtrtutioc. ta^ 9t %ht

le IL, term wu&tr tauoAtnixm fFVft Atn^admcai]. the fu>-
•rtl. If W. tltf VBLHCTM? Muitizxtfst b A&kcrka v«a. that cfcriftuah}
to r*oc"T« tucoun^rtnrtu bvtt tb* i U U , M & r i t m ftot

UVpriT»l* rifM«oreoD*ckeaoc. aw! the fr*«4o
ttexopt to k-»t' at rtlifxc*. «r«5 to BULL« fe • m»r-«j «f gutf pc&xrj to
t l k wurr tod*fftm>«, «tm)<S have cre*l«d raven*.' d»*pprob*bo&,

bApittioc.* 1 3 . Story, Coou&cutAritt «c Ih* Coorcitu-
ticr ^ the VartM) Sul«t 11874, y S93 (1&S1) (fcotooU
Is the K M vokmae, Burj coetinacd:



500

C-112 4 K-tB*-OFlSlCS

14 WALLACE t

pie h*5 been tuuniried in the crucible of litigation, the Court
has unambiguously concluded thtt the individual freedom of
conscience protected by the First Amendment embraces the
right to select any religious fkith or none at ill" This con-
clusion derive* support aot only from the interest in respect-
ing the fodrnduiTi freedom of conscience, but slso from the
conviction thtt religious beliefs worthy of re*pect are the

rt£ object of the ioeftdaven: m , BO! to eounternae*. Buc>> ksf to
or ta&ftiaa, m WMefity, by prorj-atiaf eferit-

%ahcnaJ poverm*r,*%t ft tku evl qff 0*
, (tkt vie* *»£ ft. tffonm** %QuJ *%d ff

upor alzDor. ftvtr l U dbji «f thr AporJo to thf

Tboi. k f vrvm t. Boo*tf if I6*cot>cm., ISO U E., » U, U* Coun

Kielltc • fUl* »or the Ftdcrm! Gcrtro&exrt « t let vqp ft cfeureh
Hc)tb<7 cat pua Uvi wfeidb «i^ ocx rvltfiot^ »31£ rd^o&a, «r pnfer

M , it IB (I3M TVr Arrrr>Annr. ">«quiret Urf tune U k i &ttitn2 fe lu
frl^tiota viti. group* of rtifuaa W i ^ ' t n sad fieo-fcebrvcrr*);

i. ScJ^rm^.r4U &.. «s t i t n ^ » Coun
ccnlcatn tb*' thr Cjrubb^xz

L' pmftre.ar of oc* rtl^ioc over a&oCWX %« , fcl 226 CTW
of riivfwt, k oar oooetj b ts tx»h«d ODC, ftciurrvd UirsMfi * f

of r̂ iAZMa oc th< boEM. the cbarcl %o6 tb» IcTTjoUb̂  dt*d«! of the
u

fe b ftrt vi&hxr tht po-m of the gvi rj indent to ter»de that
X vfcrtbt? lU purpaM or offwrt be U tV9 or 0f90M, to

U UM rria^ma>ay brttr»cx mm and rt£fioc, tht Bute b
ft poaftke of ftrotnlftT^, Temojo «. Wathhu, W7 U.

tK< (1M1) fWt rrpes! »a? ftfet rmftnt th*: Msthcr • Sun bor the Fo6-
onJ Ccvcrnmesl cmr toattJUf^odaHj fcrct t pcr»oc \ o p^ lm • bebef or

rtlgkn.' Neither CUD eon*thwtioe«Uj pan kv« *r kopaoe
vl) nuutu v\ut± ftid o£ r^ifkxM ft« Ofiiar. fcao-beLrrm. «ZM5 tcilher
tad thaM n^fiou b»M4 oc « WScf fe the rrhrcrw of Cod M
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product of free and voluntary choice by the faithful,* and
from recognition of the feet that the politic*} interest in fore-
stalling intolerance extends beyond intolerance among Chris-
tian »«t*—or even intolerance among "religions"—to encom-
pass intolerance of the disbeliever and the uncertain.* As

• I B Ids "Heaoru.' aad Reaowitraaet Afu&r. Relipou* Assessments.
rW,mJ*ax* fetdiaor. wrote, fe parr

*1. fceeauae we bold h lor a fundubeDU? arsd undeniable truth, *lh»*. Re*
Kfkn m the tfut> vhkfc we w e to our Creator and the fl£ij\r*r of dia~
efeargi&( It, car. be directed ooJ> b> rtAtor and] cofirktior., fto: b> force or
•iokaoe ' Tb* fUIifSm tber. of e»er> mu> BUT. be le/t tc tbe tonriexion
wot ecode&ee «f r*try BJL&. aad h b the riffci «f tvtf) m*n ic txerdM it
a«the»e ma) ftruit. lYu* rifi: it in hi w^urt at> unali«j*ble rifbi. J I M

be<suie the Of ituoa» tf Bin,. dependi&£ orJ> on the evidence
bj their OVT. Bunds, OLTJW. IDHOV the d>n*lef of other

It b Vba&enj&* al»o, b o w vh*'. i§ here » rifttt iovxrd* &ex. Si • duty
trvfcrtb the Cmu* It it tht dtft> of ever> max to rudder to the C^cAlor
tud. bac»f«, aod pud) OA)>. at be be!ke«ot W> be ftcorpubk U> aia. . . .
We lain'-iift therefore thai b> to»:ier» 0/ Religion, mo sari's hfht b
•hridfvd by the bftiuitio£ 0/ On) Sooety, aad tht: R-th|>oc b
«tiup( fr«E hi cofnix&xxx.

B#cau»c.lib proper i t Ukr i W v »t the ftrft txperimez)! on our Kb-
We bold thi» praAtuX )eaJour) to be the ftnri o\it> of etue&», and

of (the] ootlcji ehw^rtfiriitici «f theUu fc**oh>Doex Tk^ fr^emeD 0/
d̂ d Dol wait «£T vurp«d ^ewer b^f ttreafibexitd iUelf by i u r -

, sod et>UufW5 the qoeftioc te pr»c*6ej>u. Tbrv ••« at the eoo»*~
f/MStoa* b the prinrfple, tsd they t^oided the fif^eqw.imi by denjriaf the
priDdpk. We rrrcn tin* k**oc toe Btruĉ . teats U ferfet k. Wbo does
fee* ate that the mxat tuthcrity wh>d. cat tr-abluh Cferiftiaiuty, It txcto
aioe of al other lUlfvtfK, may ofUbLa>> vitJb the aame «ue axiy particular

, exAtfiot) of aE other Setter TW Complete
<S n4or«r od. IKS).

8 M akc f v ^ 1. Vitol., t7D V. 6 « 1 . «U OM7> ( I t b Mfthcr
hfk*» tor aBtzTtltpout tc aay tha: o*ei aeparau frrrenimesr. fe tfca eoot>-
try ahooldfUy 0 0 of the Kwrnv̂ a of vrits^or amj^ticna^; oficia! prajnen
•ad leave that partly nriipoai ftmrtiot) to the people theia»chncs a&d to
thoae the peepk cbooae to look tat rtlifiooi fuidaoce*).

•JL* the BOI-MO^ opunbe ejq>lA2&*d, ft b the teaching of hkUrj, rather
tha£ tay appnd*a? of the ajtuity 0/ a 8ut**t Baotm. thai oopporu Uu*
Arty U rwpact back ftd
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Justice Jackson eloquently stated in Boon? of Education v.
BarnetU, 319 U. £ 624, 642 (1943):

I f there b any fixed »Ur in our constitutional con-
iteUation, it ia that no official, high or petty, can
prescribe what shi£ be orthodox In politics, nationalism,
religion, or other mit ten of opinion or force citizen* to
oonfesi by word or art their faith therein."

The Sute of Alabama, no less thin the Congress of the
United Slates, oust respect that basic truth.

I l l

Wbei> the Court has been called upon to construe the
breadth of the Establishment Clause, it has examined the
criteria developed over a period of many yean. Thus, in
Lmum *. KurUmcn, 403 I). S €02, 612-413 (1971), we
wrote.

mifonnity of pentiaeat fe> mxppon of »omr tad
Ic ibdr ton* »zx5 eoontrj h»*t brt£ *%g*i b> BULS> food

t r«l*X3vt2> r»ctDt pbr&ocaraoc but
«l lOtft/ times w£ pUect the tftdi lure becx FMLA? cr Urrh-oriA1 M*-arit>,
•upport rf » 42rB"t7 «r rvfizttt, 906 paniruW ^kz^ ftsr Mni^ touls A*
trf. and feoder^U ftarUkod* to Bttiit vut^ W^t (klird, them Wn\ et: tu

to at r*cMacmAt)| ttTtrfe}. AJ frrtn>-
| »mfnr* grccUr, K> ftrtfr b>cioca«a ttort bh-

|cr at to «VOM snhj k tKi£ bt Frobthl} fie derper ttneiac of our people
could proertd fr«B t c j prmx^bctt IhAfi frtst ftndxuf b fe#ceMAr> to

b A i d i bh d ? &l
txmpc! fpuli to BBJU IC txnbrwauf UhziBBLc Miht^ of foci »ZUXD^U to
c«np«! Cjuttcrmct li the ke»ac of rvcrj ioe i titan ft^o tk* K«nwu& dnrt
to pump wt Qoi^tijknJtj M • iMUv\*a c / l u pft|V> vdt j . the I&qnk$t>on.
at • toeADt to nh&cu* tsd e^ruutk uaJtj, Ikt ^berUt cz3o M • n*txr» to

dtj. I m to tbe fcr. ftclaac cAffts c/oar piocu'. touBiAriae
Tboot v k W f a eucjiitt «frmm>tioe> of diw< n* ioae ftnd tbett>-

orUnsiaalaf d>—tntcrv OeKspui^arj prfftc«t>co o/ p
w oa>> tbe o*ahnhj of the gri^ryard* II* U. H, «l 640-641

« ^ ! 1. VOftl*. m> I), fc. 01 « } (•» vmo
teaidb to oWtroj fc^cmmrirt •&£ to oWfr»dc
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•Every analysis in this area oust begin with consider-
ation of the cumulative criUrii developed by the Court
over many yean. Three such test* may be gleaned
from our cases. First, the ftatute roust have t secular
legislative purpose; second, fU principal or primary'
effect must be one that neither advance* nor inhibit* re-
ligion, Boon* 0/ Education v. Allm, 392 U. 6. 236, 243
(1968), finally, the statute mutt not foater 'an excessive
government entanglement with religion.' Volt (v. Tax
CommUnm, *97 U. 8. 664, $74 (1970))."

It it the first of these three criteria that if most plainly impli-
cated by thii caae. A* the District Coun correctly recog-
nised, no consideration of the second or third criteria is nee*
cs&ary if a statute does not have s dearly secular purpose.'
For even though a statute that it motivated in part by a reli-
giout purpose may satiar/ the first criterion, see, t. p., Ab-
infftcm School thsi t. Scktmpp, *74 U. 6. 203, 296-803
(1963) (Bf&KKAN, JL, concurring), the First Amendment re-
quires that s statute must be invalidated If it Is entirely moti-
vated by s purpose to advance religion.0

In applying the purpose test, h If appropriate to ask
^whether government*! actua? purpose It to endorse or dis-
approve of religion.** In*this caae, the arxrwer to that

Sm Vr«X i. t>m»Ui, S&S V. 6 , O»4). id, at
. }., fonrarrii^). id , at (BKCKNAK, J., ) O U ^ by MA*

BT-iCDTUX tsd STTVXKI. U., ^Mcstiaf), M+sUn t. AtUn. 463
464 V S , si Hi;t.

(I960) (p*r
V. & SK. (ISO).
%. Grd^om, 445 U B IS.
4S3 V. S. t » . «X (IT77)

jm**#U>. S » V. • - . «
proof «f tbe L#m£m ton wOb vfcrlher gxrvcnubrat'i

p to •odor* «r dm^proTc «f n&fSon. I V effwt (roof
wtwtlaer, ferrwp^etivf of ftrrtrwnenT*» ftetojJ puupuac, the prt/tiot sndcr
yrrirw ID feet «0K>Tt7» • m>—»fT of o&£cr»aztcxfi or da«j»pronJ. AD af

J..
CTW

rt fcaiwp to citker quc«t>ac should rtadc7 Ute
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question b dispositive. For the record not only provide* us
with an unambiguous affirmative answer, but H also reveals
that the enactment of 116-1-20.1 was not motivated by any
dearly secular purpose—indeed, the statute had no secular
purpose.

IV
The sponsor of the bill that became 116-1-20.1, Senator

Donald Holmes, inserted into the legislative record—appar-
ently without dissent—a statement indicating that the legis-
lation was an "effort to return voluntary prayer" to the public
schools.* Later Senator Holmes confirmed this purpose be-
fore the District Court. In response to the questioc whether
be had any purpose for the legislation other than returning
voluntary prayer to public schools, be stated. "No, I did not
have no other purpose in mind."• Tbc State did not present

bj p*M*f» of tfeift bOl b> the AUbaaa Ltfukturt oar
£ fct Uxi* flit* wil1 h*«e tht opportuait) of ihtribf it tht ftpirita*.' berv
toft of thi> PUU fcrxJ thu eouDtry TW V&iUd Sutet o» wtT •# th* S u t e
of AU&u&i w fcwrxW b> p»opU wbt bcLrvt b God I ot!ui« U u <y<?rf
•c r*^m voTv*to<> f ^ r ' 9 U our pcbW ocboob fbf lu rrTvcx tc o* to tbc

ycwrtkm of ibt wriun of the Cor*tjtvtitm. thu Iocs? yKP^f^ySitt
bu&drvdi of AkNimAm L»»* urf«d B} ooctin-jom mxppon for

' pnyrcr Siact eominf to th« AUimm* Senate I h»Tt
ID otcomptoA U# f«Cwr» #/ «o^i^ar>

rn tc fiU fcorv wur-^lJLber* Apf, §0

U , * K. TW Dwtrirt Court a&^ th« Court of Appe*li afr«r^ th«*
tht porpoftt of I l t - ) - t t 1 m "to effort or the part of tht Su i t of Alt
l a c * U ctkcourvfv t r«!i|>oai oetintj.* /ojCN* t. /amji . Si4 F. 8upj>.(
ot 712, /oj^nn 1. ITaUoAf, H* F. Id. ol USS TW rridetot prcMst«d to
thr Divtrkl Court tkbor»l«d at tfc* txpras oAmiuiot of Ih* Oc<fcnjar of

(tha FobJamei) O*! the «n»ctn«al of 116-1-tt 1 V M
%c Vkrlty Itht Suir't) b u m to fevt | r » ) T OI part of the ^
Ortirity,* ooopart Second Azneaded CocopUint 1S2lo*) CAf>p t4-tS}
Ccrtr&or'* A w « r to I S2id) CApp #0). and O»l the Nu

S tp p k «DKtinf S^tiao 16-1-tD 1 (1*81) n i to Vrtar» y
prajrr to pohhc odSooU,'* oompart Stcood AjomAtS r#»^»J»^< f̂  S2Cb)

d SC) wftfc Co^cTDor't Aarvcr toll *2O0 ond (e) CAj? ot»
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evidence of ony secular purpose.*
The unrebutted evidence of legislative Intent contained in

the legislative record and in the testimony of the iponsor of
116—1-20.1 is confirmed by a consideration of the relationship
between this statute and the two other measures that were
considered ID this case. . The District Court found that the
1981 statute and fu 1982 sequel had a common, ixmsecular
purpose. The wholly religious character of the liter enact-
ment is plainly evident from ha text. When the differences

'Appellant Go'erwr Gtorg? C. Wallace DOV arfue* that | )t-]-fO.) "W
keel vnderrtood at • pemuMZble aeeoenmodatiofe of ftl^orT s&d that
viewed r»er |rt Ura» af the Lrmem tort, the Vuttfle conform* to accept-
able oo&ftitotiDMJ cnveria.* Brie/ far AppeSujt WaSaa I, aet alac
Brief far AppeSasU S o h i ft al to (I )€~)-£0 1 m%etx>macAi'*% the fr*e

of the ralfintf Wbeii tad foe cicrciae of tpatd and belief «f
afTactod"). tf , at 47. The** arfumex>ir aetA to W b t W tn

the frw txerdae of relifior of aocae of the Suir'i
be/urt the ftatuu w osA^tod The Vailed

to ajmcvi rwno« k acppart 0/ the tppeilaaU. caadidly adboviadfvi thai
•h b unKk ĵr thai k B>ar. •or.uru a atroeif TVae CAemat claia oouk! be
•Bade tha! time Sv perao&a.' prayer Bu«t be ar*. aside e\irvif the school
day.* Brief Ibr VnhadSLaler ai Amirta C«Ko« 10. Tbcrt It bo beob for
the oujjeytiot that | IS-S^tD l ^ i i B»eaa lor arrpmrnndttu^ the reb-

aad mm&'Mhi beds of atudeau viihout fe az>> w»j Auncdzuahiî  the
brotrabtj or aarular ttmogpbtff%.m id., at 11

b «&difput»d that at the time of the en*tmcrtf of I l$-J-tD 1 then
c ijOvcnu&eDla« prv^ot fcnpwu&£ pt«ioeitt> frtsr oueBUj artjfiiif KV

al the hwifiBJAf of OKJL >f^K^ day, thua then w ac ftMd to
t* or to exempt bdinduaJb bva. any gesenJ fovemmesta} r»-
bacauM of the dk».Ales of our coin feUrprvtut| the Frot E&cr-

Qauae. 80c, 0 f . Tkow%as «. Jtrrvnr fasrtf, /i^io^o
D»v, 460 U. SV TD7 (IS81X SWrfcrrt «. V#m#r, f74 V

aat a)»o AbiSfiom Sckoot ZKttrict «. ScX#rvP. t?4 V
the IVat txcrci»* Oauaf dealt} problbru the *M of iUte artiot)

to eVaj the rif^rti af frve txerda* tc «Bcycm«, k ba« ferre mmtA that a
BMJcrHj wold «ae the KJctdacry «f the S u i t to pwtiee ka
What v«» BDMdAf k> the appt&aBU' oyw at tfa&e of the «
116-1-tD 1—aad tbenefbn v t* ! b p n e b t ^ the atp*A that malm the
tUtate gnrofxtftatMKMj <ra* the SlaLr*t oodcr»«nj«aa aad fraaotMo of

aad a particular rcl^pocu practice.
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between 116-1-20.1 and its 1976 predecessor, 116-1-20, are
examined, it if equally dear that the 1981 statute has the
aame wholly religious character.

There are only three textual differences between | 1 6 -
1*20.1 and §16-1-20 (1) the earlier fUtute applies only to
grades one through six, whereas 116-1-20.1 applies to all
grades; (2) the earlier statute uses the word "shalT whereas
116-1-250.1 QMS the word "may"; (8) the earlier statute refers
only to "meditation" whereas 116-1-20.1 refers to "medita-
tion or voluntary prayer." The first difference is of no rele-
vance m this litigation because the minor appellees were in
anndtrgwten or second grade during the 1981-1982 academic
year. The second difference would also hive BO Impact on
thif litigation because the mandatory language of 116-1-20
continued to apply to grade* one through sU." Thus, the
only significant textual difference is the addition of the words
"or voluntary prayer."

The legislative intent to return prayer to the public schools
Is, of course, quite different from merely protecting every
student's right to engage in voluntary prayer during an ap-
propriate moment of silence during the school day. The 197&
statute already protected that right, containing nothing that
prevented any student from engaging In voluntary prayer
during a sOent minute of mc&tation." Appellants have not
identified any secular purpose that was not fuDy served by
116-1-tO before the enactment of 116-1-20.1. Thus, only
two eoDchisSons are eomriirtent with the text of 116-1*20.1:
(1) the statute was enacted to convey a message ef State en-
dorsement and promotion of prayer, or (X) the statute was
enacted for DO purpose. No one soggtsts that the statute
wat nothing bat s meaningless or faretiotia] act.*

a. 1,
* tec* p*r*xm »wrfh«tktt ***X wmj U • Sara pj

*. Urn*. Unac% Book rfCttfc* S2-66 (lStt). C WWttfcr, 8D»t r*mj«r
f U d i a k WcrU EcSfkn 1-7 (C«« t m m l Scr ia IStt).
•IS ON tuAutoc Uua the fUtsu t»6 mo farpem +rrt i«abk. It

rtftud& troc ihae. me fwpoM b aet a mentor p*rpo*. But
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We oust, therefore, conclude that the Alabama Legisla-
ture Intended to change existing lav • and that it was moti-
vated by the aune purpose that the Governor's Amwer to
the Second Amended Complaint expressly admitted, that the
platement inserted is the legislative history revealed; and
that Senator Holmes* testimony franWy described. The
Legislature enacted 116*1-20.1 despite the existence of
116-1-50 for the aole purpose of expressing the Bute's
endorsement of prayer activities for one minute at the begin-
ning of each school day. The addition of "or voluntary-
prayer" indicates that the State intended to characterae
prayer at a fevored practice. Such ac endorsement k not
consistent with the established principle that the Govern-
ment oust purrue a course of complete neutrality toward

The importance of that principle does sot permit us to treat
this as an inconsequential ease involving nothing more than a
few word* of symbolic speech on behalf of the political major-

*. wth the «o>mn>ocv-fte&M pr«rja>pt>ot> th*: r-»t-
«Ui i n «*oa!b Cbaeud i t cfctfif? txifting IMT. AppelljkatJ do »?: t»er>

1h$l the Suit **4 ho purport fe tAJMti&f | l$-l>t0.1.
VmUi Slatm t. C*e«?te» *&%** CP . Hi V.t-&C.tsn OKI) (•

eaanrt be 6r«rcrd ftx>c t^c drrumjfUart* tziitu^ ft! the time h
W p u i « O ; <rf , « tS€ Crrfuciftf ie ftttribule pointWi purpose U Coiv
grts* b the sbfteooe ^ fcrt* to the contrvy). 1/nCW Stata t.
Cify ttMi. fmc, 9S7 U 6 IS. iO-Sl OM9) (rej«ti«f

^ »O 6e*ir« to ehutfr Uw vicn
• S « , « f . Stow u GnxXom, «4» U. &. * 42 fp*r

t r Nff*iX. 4lHJ.fc.7K, TK-7W (197J) rA proper
fbr bot^ the fVtt Excrdfte and tbe EfUl&AhmeBt CUOM« eacDpcla

tbe BLMU IC pome • COUTM «f tx-otnijt}-' ttrrvx! rt^fioe"), Epp*r*on t.
Xf i^ooj . IB3 U. & r . 10? (196S). Ataffem ScAoô  Itofrvi «. SdLrmpp
r < U. 8.. * &&-Z&. f « ^ v. VMoU, 170 U. $.. »t 490 rKdthcr the &ct
thai the p r V T ""J ^* dffvwmn»t>onalrj fcevtrmJ bar the brt that tu 06-
•trrmaee «t the p&n «f the •tadeJtU b *ohinUrj CKC frtrve to frve k
the fcnhaliaii* «f thr E«UbtuhiDeDt CUUM"); /Z/m&u «z r*I KrCpOwm
Board tf Ed^oHem,, 833 U.S »0S. C J - t l l QMS). fMracm v. ^ocnf

65-953 0 - 8 7 - 1 7
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fty." For whenever the Bute haelf apeate on i religious
tubject, one of the questions that we must asV k Nrhether
the Government intends to convey a message of endorsement
or diaapproval of religion."" The veD-aupported concurrent
finding! of the District Court and the Court of Appeals—that
11 £-1-20.1 WM Intended to convey a message of Sute-ap-
proval of prayer activities in the public achools—make it on-

, **& indeed inappropriate, to evaluate the practi-

• A t thk Court tUW4 b> tnftl v. Vtiolr, 170 V. S . at 430.
*7W Eotablitfuaeat CUUM. nEk* the Trt* Exem** CU^M. dew sot oV
pead opox *&) ihrrin| of d*rK*. ft>*ftmmt£U.' eomp-al«)or and ii TK>1AIH

fry tbc oofcrtatut tf b v i wiud. tfialblufc at oftdA.' r«ltpor vbrlher tbote
l iv* Of>cr»l» directly le coerc* acmob»erri&( fedn^uali cr MC*
Mcrotvtr. thi» Court a*i ftoi^ ti*: ^w]ber Utf pemer, prwtiff arxf
br* cuppon of ft>Ternme»t if plAard beVnc* • partiexilA,* rtifvtmi belief.

oocre'vt y iwOJI «pot nLpous fcioarhie* le ooeforv to tttf
b pUifiL* #tf. t«t4Sl. TVii eoau

f fcrw k tht pokbr-od>oo' ODDUJQ wbcrv fw^^i>rrt b
ler>. ^u*ti« rrwJcfurUj' fcckDcirl^S^ tail mlfe? k> McCeUum t.

Vn.tr. UUt) (OODODTBI opimon>
• eHkJ b oifcrod K ahxnuiv* m*; rvduot U>* eoe^tnifit, k dots

tbr op«r»boc of k!be.%et bj tfcf tcboo? it KutUn MCTW} to
tatf ocuide the oAooTa dotaaip. I V U « o/atrfutiao optr»Le«,

ftoc^-cacJtrtBJty b aot at oatr-iado^ A*jTfcrLcri»tk of duldrt&*
ike Afcvfcm ScAoof DUfnitf r ScJUm^, |74 U. B., «t &C (Bvcx-
, J.. oaccurrn^), ff AfroA t. C4<rm&rrv, 4fiSU.fi 783. TK (1983)

Hizg bt toxx oAuhi &ot pu*crptibW to
diQdrtfi folooet to mfv prttranm% T\irtixj, thij Court KM

oi tBcordi of Eo\ic»5otk] i n odu<a^ia| tbt j o i n t lor dt2icx»% b roo-
fcr KTupokm proUctkoc of CowtitutkmiJ frt»dcgM of tb* bdrrid

IT v t an lot tcftnAfb tbr frw mind at tu oourct mad te*d ywatb tc
ooqnt bBporunl prindpto of peg |u»rnim«g oi m e t fhtirroAm *
4td r &r»*S«. tit U. S., « 497.

V. 8.. oi
of tb» Ltmom u r . iwjub— tbs: » gmeument

7
pp p f j g

t OMkrpurpoot. . . . 7h* proper tfiqafary wider tbt purpooc prvtq
of t # n m . . . b vbrlber tb« gv**mBxjf. biUsd* to oocrvf} • mronjn of
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caJ aignificance of the addition of the word* **or voluntary
prayer" to the statute. Keeping in mind, at we oust, "both
the fundament*} place held by the EiUblishment CUuse in
our constitution!} aeheme and the myriad, tubtle ways in
vhich EsUblishment CUuse values can be eroded,"* we con-
clude that 116-1-20.1 TioUles the First Amendment.

The judgment of the Court of Appeal* b affirmed.

ItU $o ordered.
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